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Item 5.05                                             Amendments to the Registrant’s Code of Ethics, or Waiver of a Provision of the Code of Ethics.

Amendment to Code of Ethics to Add Anti-Hedging Policy

On April 26, 2007, the OfficeMax Incorporated (“OfficeMax”) board of directors approved an anti-hedging policy which will be incorporated by
amendment into OfficeMax’s Code of Business Conduct and Ethics.  The text of the policy follows:

“The Company considers it inappropriate for any director, officer, or other employee to enter into speculative transactions in OfficeMax securities. 
Therefore, this insider trading policy also prohibits the purchase or sale of puts, calls, options, or other derivative securities based on the Company’s
securities.  This prohibition also includes hedging or monetization transactions, such as forward sale contracts, in which the stockholder continues to own the
underlying security without all the risks or rewards of ownership.  Finally, directors, officers, and other employees may not purchase OfficeMax securities on
margin, or borrow against any account in which Company securities are held (except for employee loans from OfficeMax Savings Plan accounts).  The
prohibitions in this paragraph do not apply to the exercise of stock options granted as part of a Company incentive plan.”

Item 8.01                                             Other Events.

Results of Shareholders’ Meeting and Filing of Certificate of Amendment

On April 25, 2007, OfficeMax held its Annual Meeting of Shareholders at which OfficeMax’s shareholders took the following actions:

1.                                       OfficeMax’s shareholders elected Dorrit J. Bern, Warren F. Bryant, Brian C. Cornell, Joseph M. DePinto, Sam K. Duncan, Rakesh Gangwal,
Gary G. Michael, Francesca Ruiz de Luzuriaga and David M. Szymanski to the board of directors as follows:

 

Director  Votes For  Votes Withheld  



Dorrit J. Bern
 

70,417,445
 

1,352,783
 

Warren F. Bryant
 

70,844,260
 

925,968
 

Brian C. Cornell
 

70,539,327
 

1,230,901
 

Joseph M. DePinto
 

70,524,456
 

1,245,772
 

Sam K. Duncan
 

69,693,422
 

2,076,806
 

Rakesh Gangwal
 

70,366,501
 

1,403,727
 

Gary G. Michael
 

69,882,940
 

1,887,288
 

Francesca Ruiz de Luzuriaga
 

70,482,284
 

1,287,944
 

David M. Szymanski
 

70,494,457
 

1,275,771
 

 

2.                                       OfficeMax’s shareholders approved the appointment of KPMG LLP as OfficeMax’s independent registered public accounting firm for 2007
by a vote of 70,938,568 shares of stock for, 485,194 shares of stock against and 346,466 shares of stock abstaining.

3.                                       OfficeMax’s shareholders voted to approve an amendment to OfficeMax’s Restated Certificate of Incorporation, as amended, to remove the
supermajority voting requirements by a vote of

2

70,918,516 shares of stock for, 381,200 shares of stock against and 470,512 shares of stock abstaining.

On April 27, 2007, OfficeMax filed the Certificate of Amendment to its Restated Certificate of Incorporation, as amended, in accordance
with this proposal.  The full management proposal, along with the board’s recommendation to shareholders that they approve the proposal,
was included in OfficeMax’s definitive proxy statement filed with the Securities and Exchange Commission on March 15, 2007.  The
Certificate of Amendment is set forth in Exhibit 3.1 of this Form 8-K and is incorporated by reference into this Item 8.01 as if fully set forth
herein.

4.                                       OfficeMax’s shareholders approved the shareholder proposal requesting that the OfficeMax board of directors establish an engagement
process with proponents of a shareholder proposal that is approved by a specified vote at an annual meeting by a vote of 33,224,515 shares of
stock for, 31,416,013 shares of stock against and 496,889 shares of stock abstaining. There were 6,632,811 broker non-votes on this matter.

Director Stock Ownership Guidelines

On April 26, 2007, the OfficeMax board of directors revised the stock ownership guidelines for directors.  The new director stock ownership
guidelines will be included in OfficeMax’s Governance Guidelines.  These guidelines are intended to increase the directors’ stake in the company and more
closely align their interests with those of the OfficeMax shareholders. These guidelines provide that over a four-year period directors should acquire and
maintain stock ownership equal to three times the annual retainer amount.  The amount of stock required to be held will adjust whenever the retainer for
directors is adjusted.  All shares owned outright by a director, unvested restricted stock, and stock options with an exercise price of $2.50 per share issued
under former director stock plans are taken into consideration in determining whether a director has met these guidelines.  In April each year, the governance
and nominating committee of the board of directors will review the progress of each director towards achievement of the guidelines.  The committee will
apply OfficeMax’s stock price on March 31 to each director’s securities on that date to determine each director’s level of compliance with the guidelines. 
Stock options will be valued at the excess of the market price of the underlying stock over the exercise price.  Once a director has met these guidelines, he or
she shall be deemed to continue to meet the guidelines and shall be exempt from review in future periods until such director reduces the number of securities
he or she holds.  Once a director reduces his or her holdings, such director will again be subject to review the following April for compliance with the
guidelines.

Item 9.01               Financial Statements and Exhibits.

(d)           Exhibits.

Exhibit 3.1                                          Certificate of Amendment to the Restated Certificate of Incorporation of OfficeMax Incorporated, as amended.
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SIGNATURE

Pursuant to the requirements of the Securities Exchange Act of 1934, the registrant has duly caused this report to be signed on its behalf by the
undersigned hereunto duly authorized.

Dated:   May 1, 2007
 

  
 

OFFICEMAX INCORPORATED
    
    

 

By:
 

/s/ Matthew R. Broad



   

Matthew R. Broad
   

Executive Vice President and General Counsel
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Exhibit 3.1

CERTIFICATE OF AMENDMENT
OF

CERTIFICATE OF INCORPORATION

OfficeMax Incorporated, a corporation duly organized and existing under and by virtue of the General Corporation Law of the State of Delaware (the
“Corporation”),

DOES HEREBY CERTIFY:

FIRST:  That the Board of Directors of said Corporation adopted resolutions proposing and declaring advisable that Article NINTH of the Certificate
of Incorporation of said Corporation be amended to read in its entirety as follows:

NINTH:

9.1           The business and affairs of the corporation shall be managed by or under the direction of a board of directors. The number of the
directors of the corporation shall be fixed from time to time by resolution adopted by the affirmative vote of a majority of the entire board of
directors of the corporation, except that the minimum number of directors shall be fixed at no less than three and the maximum number of directors
shall be fixed at no more than 15. The directors shall be elected by the stockholders at each annual meeting for a one-year term.  The term of each
director will end at the 2007 annual meeting of stockholders.  Commencing with the 2007 annual meeting of stockholders, each director shall hold
office for a one-year term and until such director’s successor shall have been duly elected and qualified.

9.2           Nominations for election to the board of directors of the corporation at a meeting of stockholders may be made by the board, on
behalf of the board by any nominating committee appointed by the board, or by any stockholder of the corporation entitled to vote for the election of
directors at the meeting. Nominations, other than those made by or on behalf of the board, shall be made by notice in writing delivered to or mailed,
postage prepaid, and received by the Corporate Secretary not less than 30 nor more than 60 days prior to any meeting of stockholders called for the
election of directors; provided, however, if less than 35 days’ notice or prior public disclosure of the date of the meeting is given to stockholders, the
nomination must be received by the Corporate Secretary not later than the close of business on the seventh day following the day on which the notice
of the meeting was mailed. The notice shall set forth: (i) the name and address of the stockholder who intends to make the nomination; (ii) the name,
age, business address, and, if known, residence address of each nominee; (iii) the principal occupation or employment of each nominee; (iv) the
number of shares of stock of the corporation which are beneficially owned by each nominee and by the nominating

 

 

stockholder; (v) any other information concerning the nominee that must be disclosed of nominees in proxy solicitation pursuant to Regulation 14A
of the Securities Exchange Act of 1934; and (vi) the executed consent of each nominee to serve as a director of the corporation, if elected. The
chairman of the meeting of stockholders may, if the facts warrant, determine that a nomination was not made in accordance with the foregoing
procedures, and if the chairman should so determine, the chairman shall so declare to the meeting and the defective nomination shall be disregarded.

9.3           Newly created directorships resulting from any increase in the number of directors and any vacancies on the board of directors
resulting from death, resignation, disqualification, removal, or other cause shall be filled by the affirmative vote of a majority of the remaining
directors then in office, even though less than a quorum, or by a sole remaining director.  Any additional director elected to fill a vacancy shall hold
office until the next annual meeting of stockholders and until such director’s successor shall have been elected and qualified, but in no case will a
decrease in the number of directors shorten the term of any incumbent director. A director shall hold office until the next annual meeting and until
such director’s successor shall have been elected and qualified.

9.4           Any director may be removed from office with cause or without cause by the affirmative vote of the holders of at least a majority
of the voting power of all the shares of the corporation entitled to vote in the election of directors, voting together as a single class.

9.5           Notwithstanding the foregoing paragraphs 9.1, 9.2, 9.3, and 9.4, whenever the holders of any one or more classes or series of
Preferred Stock issued by the corporation shall have the right, voting separately by class or series, to elect directors at an annual or special meeting of
stockholders, the election, term of office, filling of vacancies, and other features of such directorships shall be governed by the terms of this
Certificate of Incorporation applicable thereto, and the then authorized number of directors of the corporation shall be increased by the number of
additional directors to be elected.

9.6           Notwithstanding anything contained in this Certificate of Incorporation to the contrary, the affirmative vote of the holders of at
least a majority of the voting power of all the shares of the corporation entitled to vote generally in the election of directors, voting together as a
single class, shall be required to alter, amend, repeal, or adopt any provision inconsistent with the purpose and intent of this Article NINTH.

9.7           In furtherance, and not in limitation of the powers conferred by statute, the board of directors is expressly authorized:

To make and alter the bylaws of the corporation.

To authorize and cause to be executed mortgages and liens upon the real and personal property of the corporation.

 



 

To set apart out of any of the funds of the corporation available for dividends a reserve or reserves for any proper purpose or to abolish any
such reserve in the manner in which it was created.

By resolution or resolutions passed by a majority of the whole board, to designate one or more committees, each committee to consist of
two or more of the directors of the corporation, which, to the extent provided in said resolution or resolutions or in the bylaws of the corporation,
shall have and may exercise the powers of the board of directors in the management of the business and affairs of the corporation, and may have
power to authorize the seal of the corporation to be affixed to all papers which may require it.  Such committee or committees shall have such name
or names as may be stated in the bylaws of the corporation or as may be determined from time to time by resolution adopted by the board of
directors.

The corporation may in its bylaws confer powers upon its board of directors in addition to the foregoing, and in addition to the powers and
authorities expressly conferred upon it by statute.

SECOND:  That the Board of Directors of said Corporation adopted resolutions proposing and declaring advisable that Article TWELFTH of the
Certificate of Incorporation of said Corporation be amended to read in its entirety as follows:

TWELFTH

12.1         In addition to any affirmative vote required by law or this Certificate of Incorporation or the bylaws, and except as otherwise
expressly herein provided in this Article TWELFTH, a Business Combination (as hereinafter defined) shall require the affirmative vote of a majority
of the voting power of all the shares of Voting Stock (as hereinafter defined) held by stockholders other than an Interested Stockholder (as hereinafter
defined), with which or by or on whose behalf, directly or indirectly, a Business Combination is proposed, voting together as a single class.  Such
affirmative vote shall be required notwithstanding the fact that no vote may be required, or that a lesser percentage or separate class vote may be
specified, by law or in any agreement with any national securities exchange or otherwise.

12.2         The provisions of Section 12.1 of this Article TWELFTH shall not be applicable to any particular Business Combination, and
such Business Combination shall require only such affirmative vote, if any, as is required by law or by any other provision of this Certificate of
Incorporation, the bylaws of the corporation, or any agreement with any national securities exchange, if all the conditions specified in either of the
following paragraphs (a) or (b) are met or, in the case of a Business Combination not involving the payment of consideration to the holders of the
corporation’s outstanding Capital Stock (as hereinafter defined), if the condition specified in the following paragraph (a) is met:

 

 

(a)   The Business Combination shall have been approved by a majority (whether such approval is made prior to or subsequent to the
acquisition of beneficial ownership of the Voting Stock that caused the Interested Stockholder as hereinafter defined to become an Interested
Stockholder) of the Continuing Directors (as hereinafter defined); or

(b)   All of the following conditions shall have been met:

(1)   The aggregate amount of the cash and the Fair Market Value (as hereinafter defined) as of the date of the consummation of the
Business Combination of consideration other than cash to be received per share by holders of Common Stock in such Business Combination shall be
at least equal to the highest amount determined under subparagraphs (i) and (ii) below:

(i)   (if applicable)  The highest per-share price (including any brokerage commissions, transfer taxes, and soliciting dealers’ fees)
paid by or on behalf of the Interested Stockholder for any shares of Common Stock in connection with the acquisition by the Interested Stockholder
of beneficial ownership of shares of Common Stock (a) within the two-year period immediately prior to the first public announcement of the
proposed Business Combination (the “Announcement Date”) or (b) in the transaction in which it became an Interested Stockholder, whichever is
higher; and

(ii)   The Fair Market Value per share of Common Stock on the Announcement Date or on the date on which the Interested
Stockholder became an Interested Stockholder (such latter date referred to in this Article TWELFTH as the “Determination Date”), whichever is
higher.

All per-share prices shall be adjusted to reflect any intervening stock splits, stock dividends, and reverse stock splits.

(2)   The aggregate amount of the cash and the Fair Market Value as of the date of the consummation of the Business Combination of
consideration other than cash to be received per share by holders of shares of any class or series of outstanding Capital Stock (as hereinafter defined),
other than Common Stock, shall be at least equal to the highest amount determined under clauses (i), (ii), and (iii) below:

(i)   (if applicable)  The highest per-share price (including any brokerage commissions, transfer taxes, and soliciting dealers’ fees)
paid by or on behalf of the Interested Stockholder for any share of such class or series of Capital Stock in connection with the acquisition by the
Interested Stockholder of beneficial ownership of shares of such class or series of Capital Stock (a) within the two-year period immediately prior to
the Announcement Date or (b) in the transaction in which it became an Interested Stockholder, whichever is higher;

(ii)   The Fair Market Value per share of such class or series of Capital Stock on the Announcement Date or on the Determination
Date, whichever is higher; and

 



 

(iii)   (if applicable)  The highest preferential amount per share to which the holders of shares of such class or series of Capital
Stock would be entitled in the event of any voluntary or involuntary liquidation, dissolution, or winding up of the corporation, regardless of whether
the Business Combination to be consummated constitutes such an event.

All per-share prices shall be adjusted for intervening stock splits, stock dividends, and reverse stock splits.

The provisions of this paragraph (b)(2) shall be required to be met with respect to every class or series of outstanding Capital
Stock, whether or not the Interested Stockholder has previously acquired beneficial ownership of any shares of a particular class or series of Capital
Stock.

(3)   The consideration to be received by holders of a particular class or series of outstanding Capital Stock (including Common Stock)
shall be cash or in the same form as previously has been paid by or on behalf of the Interested Stockholder in connection with its direct or indirect
acquisition of beneficial ownership of shares of such class or series of Capital Stock.  If the consideration so paid for shares of any class or series of
Capital Stock varied as to form, the form of consideration for such class or series of Capital Stock shall be either cash or the form used to acquire
beneficial ownership of the largest number of shares of such class or series of Capital Stock previously acquired by the Interested Stockholder.

(4)      After such Interested Stockholder has become an Interested Stockholder and prior to the consummation of such Business
Combination:  (a) except as approved by a majority of the Continuing Directors, there shall have been no failure to declare and pay at the regular
date therefor any full quarterly dividends (whether or not cumulative) in accordance with the terms of the outstanding Preferred Stock; (b) there shall
have been (1) no reduction in the annual rate of dividend paid on the Common Stock (except as necessary to reflect any stock split, stock dividend,
or subdivision of the Common Stock), except as approved by a majority of the Continuing Directors; and (2) an increase in such annual rate of
dividends as necessary to reflect any reclassification (including any reverse stock split), recapitalization, reorganization, or any similar transaction
which has the effect of reducing the number of outstanding shares of the Common Stock, unless the failure so to increase such annual rate is
approved by a majority of the Continuing Directors; and (c) such Interested Stockholder shall have not become the beneficial owner of any
additional shares of Voting Stock except as part of the transaction which results in such Interested Stockholder becoming an Interested Stockholder
and except in a transaction that, after giving effect thereto, would not result in any increase in the Interested Stockholder’s percentage beneficial
ownership of any class or series of Capital Stock.

(5)      After such Interested Stockholder has become an Interested Stockholder, such Interested Stockholder shall not have received the
benefit, directly or indirectly (except proportionately as a stockholder), of any loans, advances, guarantees,

 

 

pledges, or other financial assistance or any tax credits or other tax advantages provided by the corporation, whether in anticipation of or in
connection with such Business Combination or otherwise.

(6)      A proxy or information statement describing the proposed Business Combination and complying with the requirements of the
Securities Exchange Act of 1934 and the rules and regulations thereunder (or any subsequent provisions replacing such Act, rules, or regulations)
shall be mailed to public stockholders of the corporation at least 30 days prior to the consummation of such Business Combination (whether or not
such proxy or information statement is required to be mailed pursuant to such Act or subsequent provisions).  The proxy or information statement
shall contain on the first page thereof, in a prominent place, any statement as to the advisability (or inadvisability) of the Business Combination that
the Continuing Directors, or any of them, may choose to make and, if deemed advisable by a majority of the Continuing Directors, the opinion of an
investment banking firm selected by a majority of the Continuing Directors as to the fairness (or not) of the terms of the Business Combination from
a financial point of view to the holders of the outstanding shares of Capital Stock other than the Interested Stockholder and its Affiliates or
Associates (as hereinafter defined), such investment banking firm to be paid a reasonable fee for its services by the corporation.

(7)      Such Interested Stockholder shall not have made any major change in the corporation’s business or equity capital structure
without the approval of a majority of the Continuing Directors.

12.3   For the purposes of this Article TWELFTH:

(a)   The term “Business Combination” shall mean:

(1)   Any merger or consolidation of the corporation or any Subsidiary (as hereinafter defined) with (a) any Interested Stockholder
or (b) any other company (whether or not such other company is an Interested Stockholder) which is, or after such merger or consolidation would be,
an Affiliate or Associate of an Interested Stockholder; or

(2)   Any sale, lease, exchange, mortgage, pledge, transfer, or other disposition or security arrangement, investment, loan, advance,
guarantee, agreement to purchase, agreement to pay, extension of credit, joint venture participation, or other arrangement (in one transaction or a
series of transactions) with or for the benefit of any Interested Stockholder or any Affiliate or Associate of any Interested Stockholder involving any
assets, securities, or commitments of the corporation, any Subsidiary or any Interested Stockholder or any Affiliate or Associate of any Interested
Stockholder having an aggregate Fair Market Value and/or involving aggregate commitments of $40,000,000 or more or constituting more than 5%
of the book value of the total assets (in the case of transactions involving assets or commitments other than capital stock) or 5% of stockholders’
equity (in the case of transactions involving capital stock) of the



 

 

entity in question (the “Substantial Part”), as reflected in the most recent fiscal year-end consolidated balance sheet of such entity existing at the time
the stockholders of the corporation would be required to approve or authorize the Business Combination involving the assets, securities, and/or
commitments constituting any Substantial Part; or

(3)   The adoption of any plan or proposal for the liquidation or dissolution of the corporation proposed by or on behalf of any
Interested Stockholder or any Affiliate or Associate of any Interested Stockholder; or

(4)   Any reclassification of securities (including any reverse stock split), or recapitalization of the corporation or any merger or
consolidation of the corporation with any of its Subsidiaries or any other transaction (whether or not with or otherwise involving an Interested
Stockholder) that has the effect, directly or indirectly, of increasing the proportionate share of the outstanding shares of any class or series of Capital
Stock, or any securities convertible into Capital Stock, or into equity securities of any Subsidiary, that is beneficially owned by any Interested
Stockholder or any Affiliate or Associate of any Interested Stockholder; or

(5)   Any agreement, contract, or other arrangement providing for any one or more of the actions specified in the foregoing clauses
(1) through (4).

(b)   The term “Capital Stock” shall mean all capital stock of this corporation authorized to be issued from time to time under Article
FOURTH of this Certificate of Incorporation, and the term “Voting Stock” shall mean all Capital Stock which by its terms may be voted on all
matters submitted to stockholders of the corporation generally.

(c)   A “person” shall mean any individual, firm, corporation, partnership, trust, or other entity and shall include any group comprised of
any person and any other person with whom such person or any Affiliate or Associate of such person has any agreement, arrangement, or
understanding, directly or indirectly, for the purpose of acquiring, holding, voting, or disposing of Capital Stock.

(d)   “Interested Stockholder” shall mean any person (other than the corporation or any Subsidiary and other than any profit-sharing,
employee stock ownership, or other employee benefit plan of the corporation or any Subsidiary or any trustee of or fiduciary with respect to any such
plan when acting in such capacity) who or which:

(1)   Is the beneficial owner, directly or indirectly, of more than 10% of the voting power of the then outstanding Voting Stock; or

(2)   Is an Affiliate or Associate of the corporation and at any time within the two-year period immediately prior to the date in
question was the beneficial owner of 10% or more of the voting power of the then outstanding Voting Stock; or

 

 

(3)   Is an assignee of or has otherwise succeeded to any shares of Voting Stock which were at any time within the two-year period
immediately prior to the date in question beneficially owned by any Interested Stockholder, if such assignment or succession shall have occurred in
the course of a transaction or series of transactions not involving a public offering within the meaning of the Securities Act of 1933.

(e)   A person shall be a “beneficial owner” of any Capital Stock:

(1)   Which such person or any of its Affiliates or Associates beneficially owns, directly or indirectly; or

(2)   Which such person or any of its Affiliates or Associates has (a) the right to acquire (whether such right is exercisable
immediately or only after the passage of time), pursuant to any agreement, arrangement, or understanding or upon the exercise of conversion rights,
exchange rights, warrants, or options, or otherwise, or (b) the right to vote pursuant to any agreement, arrangement, or understanding; or

(3)   Which are beneficially owned, directly or indirectly, by any other person with which such person or any of its Affiliates or
Associates has any agreement, arrangement, or understanding for the purpose of acquiring, holding, voting, or disposing of any shares of Voting
Stock.  For the purposes of determining whether a person is an Interested Stockholder pursuant to paragraph (d) of this Article, the number of shares
of Capital Stock deemed to be outstanding shall include shares deemed beneficially owned by such person through application of paragraph (c) of
this Article but shall not include any other shares of Capital Stock that may be issuable pursuant to any agreement, arrangement, or understanding, or
upon exercise of conversion rights, warrants, or options, or otherwise.

(f)   “Affiliate” or “Associate” shall have the respective meanings ascribed to such terms in Rule 12b-2 of the General Rules and
Regulations under the Securities Exchange Act of 1934, as in effect on March 1, 1985 (the term “registrant” in said Rule 12b-2 meaning, in this case,
the corporation).

(g)   “Subsidiary” means any company of which a majority of any class of equity security is owned, directly or indirectly, by the
corporation; provided, however, for the purposes of the definition of Interested Stockholder set forth in paragraph (d) of this section, the term
“Subsidiary” shall mean only a company of which a majority of each class of equity security is beneficially owned, directly or indirectly, by the
corporation.



(h)   “Continuing Director” means any member of the board of directors of the corporation (the “Board”) while such person is a member of
the Board, who is not an Affiliate or Associate or representative of the Interested Stockholder and was a member of the Board on March 1, 1985, or
prior to the time that the Interested Stockholder became an Interested Stockholder, and any successor of a Continuing Director, while such successor
is a member of the Board, who is not an Affiliate or Associate or

 

 

representative of the Interested Stockholder and is recommended to succeed the Continuing Director by a majority of Continuing Directors then on
the Board.

(i)   “Fair Market Value” means: (a) in the case of stock, the highest closing sale price during the 30-day period immediately preceding
the date in question of a share of such stock on the Composite Tape for New York Stock Exchange-Listed Stocks, or, if such stock is not quoted on
the Composite Tape, on the New York Stock Exchange, or, if such stock is not listed on such Exchange, on the principal United States securities
exchange registered under the Securities Exchange Act of 1934 on which such stock is listed, or, if such stock is not listed on any such exchange, the
highest closing bid quotation with respect to a share of such stock during the 30-day period preceding the date in question on the National
Association of Securities Dealers, Inc., Automated Quotations System or any system then in use, or if no such quotations are available, the Fair
Market Value on the date in question of a share of such stock as determined by a majority of the Continuing Directors in good faith; and (b) in the
case of property other than cash or stock, the Fair Market Value of such property on the date in question as determined by a majority of Continuing
Directors then on the Board.

(j)   In the event of any Business Combination in which the corporation survives, the phrase “consideration other than cash to be
received” as used in paragraphs (b)(1) and (2) of Section 12.2 of this Article shall include the shares of Common Stock and/or the shares of any other
class of outstanding Voting Stock retained by the holders of such shares.

12.4      The board of directors of the corporation shall have the power and duty to determine for the purposes of this Article TWELFTH, on
the basis of information known to them after reasonable inquiry (a) whether a person is an Interested Stockholder, (b) the number of shares of Voting
Stock beneficially owned by any person, (c) whether a person is an Affiliate or Associate of another, (d) whether the requirements of paragraph (b)
of Section 12.2 have been met with respect to any Business Combination, and (e) whether any sale, lease, exchange, mortgage, pledge, transfer, or
other disposition or security arrangement, investment, loan, advance, guarantee, agreement to purchase, agreement to pay, extension of credit, joint
venture participation, or other arrangement (in one transaction or a series of transactions) with or for the benefit of any Interested Stockholder or any
Affiliate or Associate of any Interested Stockholder involving any assets, securities, or commitments of the corporation, any Subsidiary or any
Interested Stockholder or any Affiliate or Associate of any Interested Stockholder has an aggregate Fair Market Value and/or involves aggregate
commitments of $40,000,000 or more or constitutes a Substantial Part.  Any such determination made in good faith shall be binding and conclusive
on all parties.

12.5         Nothing contained in this Article TWELFTH shall be construed to relieve any Interested Stockholder from any fiduciary
obligation imposed by law.

12.6         Consideration for shares to be paid to any stockholder pursuant to this Article TWELFTH shall be the minimum consideration
payable to the stockholder and

 

 

shall not limit a stockholder’s right under any provision of law or otherwise to receive greater consideration for any shares of the corporation.

12.7         The fact that any Business Combination complies with the provisions of Section 12.2 of this Article TWELFTH shall not be
construed to impose any fiduciary duty, obligation, or responsibility on the Board, or any member thereof, to approve such Business Combination or
recommend its adoption or approval to the stockholders of the corporation, nor shall such compliance limit, prohibit, or otherwise restrict in any
manner the Board, or any member thereof, with respect to evaluations of or actions and responses taken with respect to such Business Combination.

12.8         Notwithstanding any other provisions of this Certificate of Incorporation or the bylaws of the corporation (and notwithstanding
the fact that a lesser percentage may be specified by law, this Certificate of Incorporation or the bylaws of the corporation), the affirmative vote of
the holders of at least a majority of the voting power of all the shares of the Voting Stock, voting together as a single class, shall be required to alter,
amend, or adopt any provisions inconsistent with or repeal this Article TWELFTH; provided, however, if such action has been proposed, directly or
indirectly, on behalf of an Interested Stockholder, it must also be approved by the affirmative vote of a majority of the voting power of all of the
shares of Voting Stock held by stockholders other than such Interested Stockholder, and further provided that this proviso shall not apply to any
amendment, repeal, or adoption unanimously recommended by the Board, if all of such directors are persons who would be eligible to serve as
Continuing Directors within the meaning of paragraph (h) of Section 12.3 of this Article TWELFTH.

THIRD:  That the aforesaid amendment was duly adopted in accordance with the applicable provisions of Section 242 of the General Corporation
Law of the State of Delaware.

IN WITNESS WHEREOF, said Corporation has caused this certificate to be signed by Matthew R. Broad, its Executive Vice President and General
Counsel, this 25  day of April, 2007.th
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