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CALCULATION OF REGISTRATION FEE
 
 

Title of securities 
to be registered  

Amount
to be

Registered (1)  

Proposed
Maximum

Offering Price
per Share (2)  
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Maximum 
Aggregate

Offering Price (2)  
Amount of

Registration Fee (2)
Common Stock, par value $0.01 per share  24,000,000  $2.095  $50,280,000.00  $5,762.09
 

 

(1) Pursuant to Rule 416 under the Securities Act of 1933, as amended (the “Securities Act”), this Registration Statement shall also cover any additional shares
of Office Depot, Inc. common stock which become issuable under the above-named plan by reason of any stock dividend, stock split, recapitalization or
any other similar transaction effected without the receipt of consideration which results in an increase in the number of Office Depot, Inc.’s outstanding
shares of common stock.

(2) Estimated solely for the purpose of calculating the registration fee in accordance with Rule 457(c) and (h) under the Securities Act, as amended, based upon
the average of the high and low sale prices of the common stock as reported on the New York Stock Exchange on October 20, 2011.

   



EXPLANATORY NOTE

This Registration Statement on Form S-8 is being filed pursuant to General Instruction E to Form S-8 for the purpose of registering an additional
24,000,000 shares of Office Depot, Inc. (“Office Depot” or the “Company”) common stock, par value $0.01 per share (“Common Stock”), to be issued pursuant
to the Office Depot, Inc. 2007 Long-Term Incentive Plan, as amended (the “2007 LTIP”). On February 16, 2011, the Company’s Board of Directors, upon the
recommendation of the Compensation Committee, unanimously adopted a resolution approving an amendment to the 2007 LTIP, subject to shareholder approval,
to, among other things, increase the number of shares available for issuance under the 2007 LTIP. These actions were approved by the shareholders of Office
Depot on April 21, 2011. Accordingly, as amended, the total number of shares of Office Depot Common Stock authorized for issuance under the 2007 LTIP is
49,000,000, of which 24,000,000 shares are being registered hereby.

Office Depot previously filed a registration statement on Form S-8 (File No. 333-144936) with the Securities and Exchange Commission (the
“SEC”) on July 27, 2007, pursuant to which it registered 25,000,000 shares of Office Depot Common Stock reserved for issuance under the 2007 LTIP. In
accordance with General Instruction E to Form S-8, the contents of the registration statement are incorporated herein by reference.

PART II

INFORMATION REQUIRED IN THE REGISTRATION STATEMENT
 
Item 3. Incorporation of Documents by Reference.

Office Depot hereby incorporates by reference into this Registration Statement the following documents filed by it with the SEC:
 

 
(a) The Company’s Annual Report on Form 10-K for the fiscal year ended December 25, 2010 filed with the SEC on February 22, 2011 and as

amended on April 6, 2011;
 

 
(b) The Company’s Quarterly Report on Form 10-Q for the quarter ended March 26, 2011 filed with the SEC on April 26, 2011, Quarterly

Report on Form 10-Q for the quarter ended June 25, 2011 filed with the SEC on July 26, 2011 and Quarterly Report on Form 10-Q for the
quarter ended September 24, 2011 filed with the SEC on October 25, 2011;

 

 
(c) The Company’s Current Reports on Form 8-K filed with the SEC on February 16, 2011, April 1, 2011, April 25, 2011, May 23,

2011, May 26, 2011, July 14, 2011, July 25, 2011, and September 27, 2011 (except, with respect to each of the foregoing, for portions of
such reports which were deemed to be furnished and not filed); and

 

 
(d) The description of the Company’s Common Stock contained in the Company’s Amended Registration Statement on Form 8-A/A for such

securities filed with the SEC on November 25, 2003.

In addition, all documents and reports subsequently filed by the Company pursuant to Sections 13(a), 13(c), 14 and 15(d) of the Securities Exchange
Act of 1934, as amended (the “Exchange Act”) after the date of this Registration Statement and prior to the filing of a post-effective amendment that indicates
that all securities offered have been sold or that deregisters all securities then remaining unsold (other than those furnished pursuant to Item 2.02 or Item 7.01 of
Form 8-K or other information “furnished” to the SEC), shall be deemed to be incorporated by reference in this Registration Statement and to be a part hereof
from the date of filing of such documents or reports.



Any statement contained in this Registration Statement, or in a document incorporated or deemed to be incorporated by reference herein, shall be
deemed to be modified or superseded for purposes of this Registration Statement, to the extent that a statement contained herein or in any other subsequently filed
document which also is or is deemed to be incorporated by reference herein modifies or supersedes such statement. Any such statement so modified or
superseded shall not be deemed, except as so modified or superseded, to constitute a part of this Registration Statement. Subject to the foregoing, all information
appearing in this Registration Statement is so qualified in its entirety by the information appearing in the documents incorporated by reference.
 
Item 5. Interests of Named Experts and Counsel.

Not applicable.
 
Item 6. Indemnification of Directors and Officers.

Office Depot is a Delaware corporation subject to the applicable indemnification provisions of the General Corporation Law of the State of
Delaware, which is referred to herein as the Delaware General Corporation Law. Under Section 145 of the Delaware General Corporation Law, each director and
officer of the Company may be indemnified by the Company against all expenses and liabilities (including attorney’s fees, judgments, fines and amounts paid in
settlement) actually or reasonably incurred in connection with the defense or settlement of any threatened, pending or completed legal proceedings in which he or
she is involved by reason of the fact that he or she is or was a director or officer of the Company if such director or officer acted in good faith and in a manner that
he or she reasonably believed to be in or not opposed to the best interests of the Company and, with respect to any criminal action or proceeding, if he or she had
no reasonable cause to believe that his or her conduct was unlawful. If the legal proceeding, however, is by or in the right of the Company, the director or officer
may not be indemnified in respect of any claim, issue or matter as to which he or she shall have been adjudged to be liable for negligence or misconduct in the
performance of his or her duty to the Company unless a court determines otherwise.

The Company’s Amended and Restated Bylaws provide for indemnification of the Company’s directors and officers, to the fullest extent permitted
by the Delaware General Corporation Law, for all expenses, liability and loss (including reasonable amounts paid in settlement) incurred in defending actions
brought against them arising out of the performance of their duties. In addition, Office Depot may purchase and maintain insurance on its own behalf and on
behalf of any person who is or was a director, officer, employee, fiduciary or agent of the Company or is serving or has served in such capacity for another
business organization or entity at Office Depot’s request, against any liability asserted against such person and incurred in such capacity, or arising out of such
person’s status as such, whether or not Office Depot would have the power to indemnify such person against such liability under the provisions of Article VI of
Office Depot’s Bylaws.

The Company’s Restated Certificate of Incorporation, as amended, contains a provision that eliminates, to the fullest extent permitted by the
Delaware General Corporation Law, the personal liability of each director of the Company to the Company and its stockholders for monetary damages for certain
breaches of fiduciary duty. This provision does not affect the director’s liability for monetary damages for breaches of the duty of loyalty, actions or omissions not
in good faith, knowing violation of law or intentional misconduct, willful or negligent conduct in approving an unlawful dividend, stock repurchase or redemption
or obtaining any improper personal benefit.

The foregoing indemnity and insurance provisions have the effect of reducing directors’ and officers’ exposure to personal liability for actions taken
in connection with their respective positions.

The Company has obtained liability insurance policies under which the Company’s directors and officers are insured, within the limits and subject to
the limitations of the policies, against certain expenses in connection with the defense of certain actions, suits or proceedings, and certain liabilities which might
be imposed as a result of certain actions, suits or proceedings, arising out of the performance of their duties.
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Item 8. Exhibits.

The exhibits to this Registration Statement are listed on the exhibit index, which appears elsewhere in this Registration Statement and is incorporated
herein by reference.
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SIGNATURES

Pursuant to the requirements of the Securities Act, Office Depot, Inc. certifies that it has reasonable grounds to believe that it meets all of the requirements
for filing on Form S-8 and has duly caused this Registration Statement to be signed on its behalf by the undersigned, thereunto duly authorized, in the City of
Boca Raton, State of Florida on October 25, 2011.
 

OFFICE DEPOT, INC.

By:  /s/ Neil R. Austrian
 Neil R. Austrian
 Chief Executive Officer and Chairman

Each director and/or officer of the Company whose signature appears below hereby appoints the agent for service named in this Registration Statement as
his or her attorney-in-fact to sign in his or her name and behalf, in any and all capacities stated below and to file with the SEC any and all amendments, including
post-effective amendments, to this Registration Statement, and the Company hereby also appoints such agent for service as its attorney-in-fact with like authority
to sign and file any such amendments in its name and behalf.

Pursuant to the requirements of the Securities Act, this Registration Statement on Form S-8 has been signed below by the following persons in the
capacities indicated on October 25, 2011:
 

Signature   Title

/s/ Neil R. Austrian   Chief Executive Officer and Chairman 
(Principal Executive Officer)Neil R. Austrian   

/s/ Mike Newman   Executive Vice President and Chief Financial Officer
(Principal Financial Officer)Mike Newman   

/s/ Mark Hutchens   Senior Vice President and Controller
(Principal Accounting Officer)Mark Hutchens   

/s/ Justin Bateman   
DirectorJustin Bateman   

/s/ Thomas J. Colligan   
DirectorThomas J. Colligan   

/s/ Marsha J. Evans   
DirectorMarsha J. Evans   

/s/ Brenda J. Gaines   
DirectorBrenda J. Gaines   
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/s/ Myra M. Hart   
DirectorMyra M. Hart   

/s/ W. Scott Hedrick   
DirectorW. Scott Hedrick   

/s/ Kathleen Mason   
DirectorKathleen Mason   

/s/ James S. Rubin   
DirectorJames S. Rubin   

/s/ Raymond Svider   
DirectorRaymond Svider   
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EXHIBIT INDEX
 
Exhibit

No.   Exhibit

  5.1   Opinion of Hogan Lovells US LLP.

23.1   Consent of Deloitte & Touche, LLP.

23.2   Consent of Hogan Lovells US LLP (included in Exhibit 5.1 to this Registration Statement).

24.1   Power of Attorney (included on the signature page of this Registration Statement).

99.1
  

Office Depot, Inc. 2007 Long-Term Incentive Plan (incorporated herein by reference to the respective appendix to the Proxy Statement for Office
Depot, Inc.’s 2007 Annual Meeting of Shareholders, filed with the SEC on April 2, 2007)

99.2
  

First Amendment to the Office Depot, Inc. 2007 Long-Term Incentive Plan (incorporated herein by reference to the Exhibit 10.1 to the Current
Report on Form 8-K filed April 25, 2011)



Exhibit 5.1

October 25, 2011

Board of Directors
Office Depot, Inc.
6600 North Military Trail
Boca Raton, FL 33496

Ladies and Gentlemen:

We are acting as counsel to Office Depot, Inc., a Delaware corporation (the “Company”), in connection with its registration statement on Form S-8 (the
“Registration Statement”), filed with the Securities and Exchange Commission under the Securities Act of 1933, as amended (the “Act”) relating to the
registration of 24,000,000 shares of the common stock, par value $0.01 per share (the “Common Stock”) of the Company (the “Shares”), issuable under the
Office Depot, Inc. 2007 Long-Term Incentive Plan (the “Plan”) as a result of the Amendment to the Plan dated April 21, 2011. This opinion letter is furnished to
you at your request to enable you to fulfill the requirements of Item 601(b)(5) of Regulation S-K, 17 C.F.R. § 229.601(b)(5), in connection with the Registration
Statement.

For purposes of this opinion letter, we have examined copies of such agreements, instruments and documents as we have deemed an appropriate basis on which to
render the opinions hereinafter expressed. In our examination of the aforesaid documents, we have assumed the genuineness of all signatures, the legal capacity of
all natural persons, the accuracy and completeness of all documents submitted to us, the authenticity of all original documents, and the conformity to authentic
original documents of all documents submitted to us as copies (including telecopies). As to all matters of fact, we have relied on the representations and
statements of fact made in the documents so reviewed, and we have not independently established the facts so relied on. This opinion letter is given, and all
statements herein are made, in the context of the foregoing.

This opinion letter is based as to matters of law solely on the Delaware General Corporation Law, as amended. We express no opinion herein as to any other laws,
statutes, ordinances, rules, or regulations. As used herein, the term “Delaware General Corporation Law, as amended” includes the statutory provisions contained
therein, all applicable provisions of the Delaware Constitution and reported judicial decisions interpreting these laws.

Based upon, subject to and limited by the foregoing, we are of the opinion that following the issuance of the Shares pursuant to the terms of the Plan and any
applicable award agreements under the Plan, the Shares will be validly issued, fully paid, and nonassessable.

This opinion letter has been prepared for use in connection with the Registration Statement. We assume no obligation to advise you of any changes in the
foregoing subsequent to the effective date of the Registration Statement.

We hereby consent to the filing of this opinion letter as Exhibit 5.1 to the Registration Statement. In giving this consent, we do not thereby admit that we are an
“expert” within the meaning of the Securities Act of 1933, as amended.

Very truly yours,

/s/ HOGAN LOVELLS US LLP

HOGAN LOVELLS US LLP



EXHIBIT 23.1

CONSENT OF INDEPENDENT REGISTERED PUBLIC ACCOUNTING FIRM

We consent to the incorporation by reference in this Registration Statement on Form S-8 of our report relating to the consolidated financial statements of Office
Depot, Inc. dated February 22, 2011, April 6, 2011, as to the effects of the restatement discussed in Note B (which report expresses an unqualified opinion and
includes an explanatory paragraph relating to the restatement discussed in Note B), our report relating to the consolidated financial statement schedule of Office
Depot, Inc. dated February 22, 2011, April 6, 2011, as to the effects of the restatement discussed in Note B, and our report relating to the effectiveness of Office
Depot, Inc.’s internal control over financial reporting dated February 22, 2011, April 6, 2011, as to the effects of the material weakness identified in our report
(which report expresses an adverse opinion on internal control over financial reporting), appearing in the Annual Report on Form 10-K/A of Office Depot, Inc.
for the fiscal year ended December 25, 2010.

/s/ DELOITTE & TOUCHE LLP
Certified Public Accountants

Boca Raton, Florida
October 25, 2011


